














14.15(d) After the word "including" on line I, insert the
following language: Hmultiple seam gpgrations and". .

EXPLANATION: There is no federal rule relating to the
backfilling and regrading of cperations mining multiple seams,
which create more thanm one bench. The nature of such operations
mandates they be addressed in a manner different tharn the strict
time/distarce requirements established for one-hench contour
operations in section 14,15(0) (1) (2) (3.

14,14(n) Why is this subsection specific with & date of 2/4/87
as it relates to “"remining“? Is the intent to limit “"remining®
operations? Is this date specified in law or is it simply the
date such legislation was passed?

15.2(k) Delete the newly proposed language on line § & &.

EXPLANATION: Im the May 23, 1990 Federal Register, 0SM found
thie existing section "no less effective than 30 CFR 817.100"
(finding 15.28B). What is the purpose of accelerating the
ifitiation of reclamation on an underground mining site? The
exigting language was developed with the characteristics and
problems usually incurred with the closing an underground
operation in mind.

1&.2{c) GSee attached comments. And, at the end of the
subsection, add the following laguage: “Provided that any pergon
who, after verified notice and regquest to conduct a premining
survey of their property and facilities by the applicant, rafuses
entry to sald property, shall walve any right to damage claims
which use premining conditions as a basis for such damage.’

20.8{a) Relnsert the following language: i gsuance of & notice
of" so as to be consistent with 30 CFR 84S.15(a).

Z0.5¢(a) Reinsert the proposzd deleted language regarding
assessment of civil penalties of less than one theusand dollars
(£1,000), as it is consistent with the provisions of 30 CFR
845. 12.
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20.860d) What is the origin or basis for the propesed acdditional
language? Does it have a basis in federal rule? If so, what is
the section? Is this not am overextension of authority being
granted to persons without standing?

20.7(by(7-8) Delete "A violation with a seriousness of rating of
7 or higher shall be a cessation order.”

EXPLANATION: There iz no counterpart rute in 30 CFR regarding a
cassation crder being issued based on a subjective prediction
and/cr opinion that a vielation "can reascnably be expected to
rasult in significant imminent envirenmental harm or create an
imminent danger to the health and safety of the public". Do not
have to deliver the sssessment notices for I0 days.

To the proposed revisions te Draft of 9/6/90 (dated 10/8/%0)

22.3(p) After the word "“vertical" on line 5, insaert the
faollowing language: "except when placed behind a slurry ]
impoundment embankment structure constructed by the downstraeam
technigque for abandonment purposes and”.

22.5 (d) Change to read as 30 CFR 817.83(c) by adding the
following: "All vegetative and organic materials shall be removed
from the disposal area pricr to the placement of refuse material.
Topscil shall be removed, segregated, and stored or redistributed
in accordance with Subsecticen 14.3 of these regulations. If
approved by the Commissioner, organic material may be used as
mulch, or may be included in the topsoil to contral erosion,
promote growth of vegetation, or increase the moisture retenticn
ot the soil.

Ta the prepessd changes to the draft of 9/10/90 (dated 10/8/%0)

22.7(a) Change the subsection to read consistant with the
provisionsg of 30 CFR 817.83(d){(1).
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Gary White, President

west Yirg

infa Coal Association

13071 Laidley Towers

Charleston, West Yirginia

25301

Re: Proposed West Yirginja Surface Mining
Reclamation Regulations

Gentlemen:

Below we have set forth some of the concerns with the

varjous permit packages being proposed by DOE:

I. October 8, 1990 Draft-Proposed Revis{fon to Draft of 9/C5/90

A.

-¢clear that a

Applicant Yiclator Systenm

1. §3.25(b}. This proposed regulation makes it
transfer of a permit transfers
responsibitity for unabated on-theeground violatfons,
but does not generally transfer liability for civil
penalties and unpaid reclamation fees incurred by the
transferor, This portion of the regulation is
appropriate and has 2already been found by OSM to be
consistent with the federal regulations. The new
proposal, howe further and provides that the
Rg%?gﬂitTgi__gglinquant civil penaities and unpaid
reclamation fees nain _the responsibility of The
g:igz__gszmiizzgt”"§§%féss it {s determined by the

pmmissioner that there was an ownership or control




JAcCcKsoN & KEILILY

relationship between the parties prior to the transfer
of contrel of the operation.,® This language is both
unnecessary and overly broad.

First, the Yanguage is entirely unnecessarv. If
the permit transferee in fact owned or controlled the
transferor with respact to the operation being
transferred when the transferor incurred Tiability for
penalties or reclamation fees, then the transferee s
permit blocked, and cannot assume <the permit until

. either 1t or sometne else pays the delinquent

penalties or reclamation fees, Therefore, there is no
need to transfer 1liability for these penalties or
fees, secand, the Janguage of the regulation goes
beyond what DOE obviously intends,

It appears that DOE wishes to avoid the situation
in which & company that has incurred substantial
1iadbflity for penalties and fees atitempts to transfer
the permit to another operator <that the original
permittee owns or c¢ontrols, thereby allowing the
transferee to conrtinue mining under the same ownership

but without having to pay the transferor's penalties

or fees., As set forth above, this problem {s already
taken care of by the applicant violater system. In
addition, though, the language as written could have
unintended effects. For iastance, assume that
Cempany A hired Cperator B as a contractor at Site No.
1 {and was presumed to control Qperator B at Site No.
1) five years ago but terminated the relationship two
years ago. Then assume that Company A wished ¢to
succeed to a permit for an entirely different
aperation at Site No. 2 currently owned and operated
by Operator B, but on which Operator B had aliowed
five cessation orders to run the full thirty days,
Here, Operator B {which holds the permit, too)} would
have {ncurred over $100,000.00 14n civil penalties,
Under the terms of DOE's proposed regulation, because
Company A and Qperator B had enjoyed a control
relationship at Site No, 1 "prior to the transfer of
control” of the permif for Site No, 2, Company A would
be liable for Qperator 8's civil penalties at Site No.
2 even though Company A never controlled Operator B
with respect to cperations at Site No., 2. This Iis
clearly not {ntended by either SMCRA or DOE. To the




e e

ITrET7TEECE TACE Zih oo RELL L .

JACKSON & KErLLYy

extent that DOE stil] insists on some Timiting
lanquage, we suggest that 7t read as follows:

. +unless it s determined by the
Commissioner that there was an
ownership or control ralationship
petween ine parties with respect to the
cperation or permit being transferred
at the time that the party transferring
control incurred liability for the
delinguent ¢ivil penalties or unpaid
reclamation fees.

2. §3.31{b), (c)}. These secticens require that the
Commissioner wilil verify by letter with all bordering
states which produce coal whether any of the owners or
¢ontroliers of the applicant or operator have unabated
C0's, delinquent c¢ivil penalties or bond forfeitures
in those states, This requirement stems from the
Consent Agreement entered into betweer DOQE and Save
Qur Mountains, but should be written in such a fashion
that the permitting process {s net siowed by this
requirement, That {s, 1Jletters to the neighboring
states should be written by OCGE as soon as a permit
appiication is received in the Regional Office and the
nreignboring states should be given a definitive
deadiine by which 1its failure to respond will be
deemed t¢ mean that the applicant is not pernmit
biocked in that state. Otherwise, DOE, which has no
leverage over the agencies of adjoining states to
force timely responses, will forever be waiting the
response of dilatory neighboring states.

The third and fourth full paragraphs on page
three of this regulatory proposal require chacks on
the  T“appiicant, the owners or controllers of the
operator, and the lessor and entities controlled by
the Lessor, {if the Lessor retains rights to the goal
after extraction). . .* the language with respect to
the Lessor s surplusage as any Lessor which retains
the right to the ctoal after mining is already deemed
presumed to control the applicant. This language will
serve only to confuse applicants.
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Bond Release

1. This regulation would prohibit Phase I Dbond
release where chemical treatment of water is occurring
except in very Timited c¢ircumstances. Unfortunately,
the West Yirginia statute on bend release (¥.,Ya, Code
$22A-3-23) appears to make the phased bond release
schedule to which we have all grown accustomed merely
discretionary with the Commissioner, and does not
mandate that the release bonds in a phased approach.
Accordingly, there may be 1ittle that the c¢oal
industry can do to <c¢hallenge the Commissioner's
regulatory decision to 1imit his discretion. The
industry could, however, request that the regulation
apply only to permits issued after the effective date
of the regulaticn but are Tikely not to like the
answer they'11l receive.

28 Regulatory Package

A.

Surface Qwner Protection §16.2(¢)(2)

1. This regulation formerly provided that operators
had a duty to correct material damage resulting from
subsidence to structures “to the extent required under
applicable provisicns of the State law.” The federal
regulation, which provided that ¢the duty to correct
damage to structures was subject to applicable State
T1aw was struck down in Judge Flannery's February, 1990
decision. Since then, OSM has required that state
regulatery provisions no longer allow operators to
avoid the duty to <correct material damage to
structures even where they have specific deed rights
te do so,

The ceal industry should regquest that DOE specify
that this regulation shall apply prospectively only
and not to mining which has already occurred under a
different set of rules, In addition, the United
States Constitution and the West Yirginia Constitution
prohibit any law which impairs contractual
oebligations, see, U. S. Const. art, I, §10; W.Ya.
Const. art. 3, $4, unless the law is a reasonable
means of protecting a public interest. The interests
protected by ODOE's proposed revisions are strictly
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private and, accordingly, the contractual waivers
prgvious]y obtained by 2r ¢perator cannot be voidad by
DQE,

ROBERT &, MCLUSK
RGM/dd

TOTAL P.GS



POCAHONTAS LAND CORPORATION
POCAHONTAS DEVELOPMENT CORPORATION

QO Princeton Avenue

P.O. Bex 1517 LAW DEPARTMENT
Bluefleld, Wast Yirginia 24701 Thomas L. Unms
{08 05.8038 Erne‘stF Hays, II.

304} 325-3836 . 2 il
fo0e October 16. 1990 _ David K. Moora

{304) 325-2054 - Telecapler Stephen M. Hopta

Mr. Stephen C. Keen. Director
Division of Mines and Minerals
West Virginia Department of Energy
i615 Washington Street, East
Charleston, West Virginia 25311

Re: West Virginia Department of Energy - Proposed legislative regulations for West
Virginia Surface Mining and Reclamation

Dear Mr. Keen:

Pocahontas Land Corporation offers the following written comments relative to
the proposed regulations filed on September 6, 1990, and subsequent changes dated
October 8. 1990. It is the purpose of these comments to seek clarification of the
intent of these proposed regulations.

. Section 2.835 - This proposed regulation defines owmership and control in
Paragrapn (a}(3) as a person who directly or indirectly determines the manner in
whicﬁ an applicant. operator or other entity conducts surface mining operations,
and. further in Paragraph (b)(6) presumes a relationship of ownership or control if
an entity has authority to determine the manner in which a person or other persons
conducts a surface mininF operation. These definitions as submitted do provide
concem to any landowner/lessor because of the broad ambiguity of this definition.

The standard coal mining lease provides that the landowner/lessor has the right
to approve the projected mining plans of the lessee, and in many instances the
lessee is not the operator nor the applicant for a permit. These mining plans are
not as detailed as the mining_l_ﬁlans the operator submits to the Department of Energy
with its permit application. ese mining plans are approved to maximum recovery of
reserves, This standard lease clause is used to allow a landowner/lessor to protect
itself against waste being committed on its property. It is a common law right that
a landowner/lessor be protected from a lessee committing waste thereby diminishing
the value of the leasehold. A landowner/lessor does not control the day-to-day
mining operations by simply having the right to approve these mining plans.
Generally all leases provide that the ogerator or lessor is acting on its own Eehalf
and not an agent for the lessor and that it will comply with all state and federal
laws applicable to mining.

=SVS 1T O
SOUTHERN Thoroughbred
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Mr. Stephen C. Keen
October 16, 1990
Page 2

In the meeting of October 12. 1990, with the West Virginia Coal Association and
West Virginia Mining and Reclamation Asseociation. you stated that the intent of
regulations was to exclude a landowner/lessor where there was an arm’s length
transaction whereby the landowner/lessor only receives a royalty for the coal mined.
You further stated the intent of the regulations is to include those
landowners/lessors who have the right to purchase or to sell the coal that is mined,
The test for ownership and control should revoive around the ownership of the coal
when severed by mining. However, the regulations contain no language to clearly
show that this is the intent and, therefore. are subject to numerous
interpretations. The representative from OSM. for example. stated that reguirement
for submission of mining plans should be excluded from leases to avoid the question
of ownership and control. This clearly shows misinterpretation of the regulatory

intent.

The standard mining lease also provides the landowner/lessor has the right to
inspect operations to insure maximum recovery of coal reserves and also provides
language whereby the lessee covenants to mine coal in the most effectual,
workmanlike and proper manner according to a?proved suitable methods of modem
mining. Again. this is language to protect the landowner/lessor from waste. There
are numerous examples of landowners/lessors losing thousands of tons of reserves
because operators would high-grade a coal seam or even suspend minin%1 where the

roduction costs would be increased due to geology of the seam. Without strong
anguage in a coal mining lease, valuable reserves would be lost resulting in not
only a loss of income to the landowner/lessor but also the state and federal
governments in taxes that would be paid on this coal and the loss of energy and jobs
to the CFopulation of this country. Therefore, more specific language should be
included in this section to clearly show the intent otp the regulation and avoid
future litigation over misinterpretation of this section.

Section 3.25(b) - It is obvious from this language that the Department of
Energy is séeking to make those operators who have delinquent penalties and unFa.id
reclamation fees responsible for all of their outstanding violations or they will be
blocked from ever receiving a permit. A new purchaser of such an operation that has
violations must correct those violations but knows before closing the transaction of
the liability. However, once again the definition of ovmersﬁip and control in
Section 2.835 comes into play. Certainly. if the intent of the regulation is that a
landowner/lessor having only a royalty interest in an arm’s length coal mining lease
shall not be held accountable for the acts of an unscrupulous operator or not be
blocked from having any of its other properties permitted. then the definition of
ownership and control in Section 2.835 must be further clarified.

Section 5.5 - Sediment control structures that are in place after final bond
release that become the responsibility of the landowner to inspect and maintain in a
safe condition places an undue burden on a landowner, This section appears to be in
direct conflict with Section 8.1 whereby regulations seek to achieve the enhancement
of fish and wildlife. With the cooperation of the Department of Energy four years




Mr. Stephen C. Keen
October 16. 1990
Page 3

ago. some sediment control ponds were not removed in order to provide habitat for
fish and wildlife. These sediment ponds are excavated and there Is no built-up dam
or dike to comain large impoundments of water nor are they constructed in stream
beds within the meaning of the West Virginia Dam Control Act. There is no
difference in these sediment control ponds and the farm ponds exclused under West
Virginia Code §20-5D-3(e). These sediment control ponds are left only after they
have been ins%pected and designated as a benefit to wildlife by the West Virginia
Department of Energy and as having no potential to cause loss of human life in the
event of embankment failure. The West Virginia Legislature, in West Virginia Code
§19-25-3. provides that a landowner cannot be held liable for any injuries arising
out of the public's use of thesz sediment ponds designated for wildlife enhancement
for which there is no charge. Therefore, the Department of Energy should closely
scrutinize its conflicting regulations if its goal is to provide for fish and
wildlife propogation after reclamation has occurred and the bond released. Unless
landowners/lessors are relieved of the responsibility of this regulation,
landowners/lessors will have no other choice but to have these sediment control
ponds removed even though the removal will cause a detrimental effect on wildlife,

I appreciate the opportunity to submit these comments. and if you have any
further questions or need additional information, please feel free to contact me.

Very truly yours,

wauj "r/ /»La/.s.«a”

Emest F. Hays. II
General Land and Tax Attorney

EFH.II:mm
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LaRosa Fuel Co.. Inec.

Cuoal Producers - Shippers
420 BUCKHANNCN PIKE « CLARKSBURG, WV 28301 » (304) 623-6757

Qctober 8, 1990

Department oI Energy
1615 Washington Street Eaatc
Charlesten, WV 2331%

Daar 5irs;

On behalf of LaRosa Fuel Company, Ine., we are offering the
following comments and considerations in regard to Title 38, Series
II, Proposad Regulations:

We will be happy to meet with representatives Zrom the Departmenr
of Energy to discuss chaages to the regulations which will make fiae
regulazions mere practical and workable, so as to enhange the =mining
of coal and preteet the envirconment,

If you need to contact us, we can be reached at the letter head
address and pnone number.

Very truly yours,

Jonhn J. Belcastro
General Superintendent

JJBipas




WEST VIRGINIA MINING AND
RECLAMATION ASSOCIATION
1624 Kanawha Blvd., E.
Charleston, WestVirginia 25311
304-346-5318

Charige subsection to read as +ollows:

1.2¢a These rules and regqulaticong apply to sll prospecting and
surface mining operations in the State of West Virginia, except
the applicable subsections in Section 246, Article 3, Chapter 224
of the Act. However, where =xisting operations are being carried
out under valid permits o prospechting approvals and are in
compliance with applicable performance stamdards, no change in
cperations wWill be mnecessary or, no writien revisions,
amendments, or medificetions of such permits shall bas reguired as
a result of sromulgaticsn of Lhess regulaticns except as required
by the Commissioner. The provisions of this paragraph do not
constitute the issuance of a new permit for purpeses of permit
renewal or mid-term review of existing permits. Operations
permitted pricr to the effective date of thase regulaticns are
exempt from any new reguirements regulting from changes as long
as _the operaticn is in compliance with the conditions of the
permit and the reguirements of the Act.

1.2(c) RAny proposed change addressinmg this subject will likely
be imvalid as the recent decision in the U.S. District Court for
the District of Columbia is under appeal or consideration for
appeal, No gpecific action should be takem umtil the matter is
finally resoclved. However, any reference to “regulations” in
this subsection should be ehanged to "appropriate regulations
under which the permit was issued and subseguent changes which
been incarperated into the permit."

2.2 "Apandoned Site" definition must incorporate the actual
collection of bond as the determining factor for such abandoned
status. There is no counterpart in 30 CFR 701.9%,

Change the subsection to read &g follows:

2.9 fctive Surface Mining Operatian means, except where inactive
status has been granted in accordance with Subsgsection 14,11 of
these regulations, an operation where a FPhase 1 bhond reduction
has not been approved. For purpose of permit renewal as provided
by subsection 3.2&(a) of these regulations, an cperaticn shall
not be considered active i+ no further surface cpal extraction
will be conductad under the permit and only reclamation
activities remain.

EXPLANATION: In the 3/23/90 Federal Register, 0SM found this
language to be consisternt with 30 CFR 773.11(a) and 800.&0(h’.
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2,11 Affected Area. What is the eftect of the phrase "and the
area located above underground workings?"

2,12 The groposed definition for "bench control systems’ should
be returned to the existing language, except for ramoving the
limitation of use only "on haulback type mining operation.

EXFLANATION: In the 5/253/90 Federal Register, 0SM approved the
gexisting defimition. 08M did rct make & commsnt on changing the
definition. Use of these systems should not be restricted to a
mining bench. Use of the systems should be permitted on mountain
top and area mining cperations. There are numerous situations in
which the concept of bench control systems are used immediately
belew the actual mining bench, where such locaticn has gproven
more effective as it can contrel draipage much cleossy to the
souwrce, during all aspecis of the operation, from clearing and
site preparation through the actual mining process.

2.165 Best Technology Currently Available. This definition should
contzin qualifying language to indicate "reascnable availability™
of such equipment, deviges, systems, methods or technigues.

2.4%5 Embankment should be changed to read as the federal
regulation at 30 CFR Bl4.49. Insert the language, "that is
raiged above the natural surface of the land”", after the word
"materiala’. )

2.67 Impoundment or Impounding Bitructure should have the
fellowing language added to the end of the current definition:
2. which is five feet or greater in height as measured from the
upstraam toe and which resulis in & bhasin of twenty acre foet or
more. Frovided, however, thig definition shall not include
excavated ponds, bench contregl svystems, haul ageway sumps, or
temporary drainage structures approved as pert gf the permit".

EXFLANATION: This is consistent with the long—-standing policy of
the Depariment, in effaect since 19846, as well as the comments of
0SiM regarding such structures in the 5/23/90 Federal Register, &as
well as definitions of the Mine MHealth & Safety Administration,
at 30 CFR 77.214. Further, the Department policy was implemented
as part of the federal statute changes to provide that approved
persons can inspect drainage structures.



2.83{0) (&) At the end of the subsection add the following
language: "pursuant ftc the performance standards of the WV

Energy &ct, these regulations, P.L. $5-87 and the federazal rules’”,

EXPLANATION: This language clearly establishes compliance or the
lack of compliance with the performance standards of this Act and
regulations as the cause for acticn to initiate cwnership and
contrel sanctions. The phrase "manner ... Conducts...! covers an
aextremely broad spectrum of activities, many of which have
nothing whatsoever to do with this Act, these regulations or the
environmental aspects gf an operstion. If to be associated with
cwnership and contrel sapctions pursuant to this Act and the FP.L.
95-87, such a broad phrase must be limited to these statutes and
pretinent regulations.

2.96 Frospecting should have the term "substantial" inserted in
the definition, on the seventh line between the words "any"
and '"disturbance".

EXPLANATION: The term should gualify the meed for a prospecting
approval, as set forth in 2.122 of the proposed regulaticons. The
term comes directly from section 512 of P.L. 95-87. It must
distinguish the routine collection of data for application
reguirements from that which is necessary to determine the
location, quality and gquantity of coal seams. It is nat
appropriate for the simple collection of data, without
excavation, which is mandated by octher sections of the Act and
thege regulations, to require a prospecting approval. Would
placing a weir in the stream for background water sampling
reguire this spproval? Would using a rock hammer to get a
Righwall sample require prospecting approval? As proposed, the
regulation creates & mandatory "catch—-22" situation with octher
requirements of the Act and these requlations, such as section
131 (aX{12)%(13).

The federal requirements for prospecting approval, at 30 CFR
Part 772 are less effective than the extensive requirements for
prospecting approval in the West Virginia program. If West
Virginia is to follow the definitional purpose of coal
exploration set forth by the federal government im 30 CFR 701.5,
the state program should adopt consistent requirements for
approval of prospecting set out in 30 CFR Part 772. Establishing
three categories or levels of prospecting is & possible solution
to this problem. That is, as long as the reguirements for these
different levels are appropriate for the varving degrees of
complexity and purpose and the simple collection of mandated
environmental data is not included in the approval requirements.

An example of this concern is the requirement that each
application be approved by the SHPO. Since SHPO does not have a
comprehensive list of historical or archeclogical places for coal
bearing regions of the state, they (SHPD) reguire such research
be conducted by the permittee. That research, or survey as it is
called, must be done by recognized experts, approved by the




Department of Culture and History, and usually involves

excavation. Tharefore, & praspecting approval will be necessary
sach time the SHFO does not have records and regquires the
applicant to conduct a survey. However, according te these

regulations an approval for prospecting can not be approved with
a description of such cultural, historical or archeoclegical
sites, which, in many cases, reguires the SHFO's mandated survey!

2.104 Renewable Rescource Lands — should have the word
"significant" inserted before the words “acquifer" on line one
and line twe. Alsg, change the word “waters! to "water® and
insert the word "supply" follaowing the word "water” on line two.

At 2.114 ingert new definition sz follows:

2,114 Soil Material means material of which at least fifty
percent iz finer than 0.074 mm and exhibits plasticity and meets
the criteria for CL, CH, OL and OH, as determined by the unified
engingering scil classification system.

2.116 Stoniness: This entire definition should be deleted as it
has no federal counterpart and serves no purpose to the
performance standards.

Change to read as follows:

2.118 Structure means, except as used in the context of
subsection 3.8 of these regulations, any man—made structures
within or in the proximity of surface mining permit areas which
include, but is not limited to: dwellings, outhbuildings,
commercial buildings, gas lines, water lines, towers,
airports,and impoundments or bodies of water with a storage
capacity or volume of 20 acre~fect cr more. The term doss not
include structures built and/or utilized for the purpose of
carrying out the surface mining operation. For blasting
purposes, structure shall also mean underground mines and
tunnels., )

Change to read as follows:

2,120 Subsidence means, a&s it relates to underground mining
operations or suger mining, a sipking, collapsing and cracking of
a portion of the earth’'s surface causaed by voids, beneath the
surface oreated by mining.




F.2¢(ar What is meant by the phrase “receive approval of a
wWrititen request” on linme four? Deleta the words “and gbtain" on
line I, and insert the phrase, "and the Commissioner shall act

Within the time pericods specified in the fAct so as to igsue".

J.2¢h) {11y Delete this subsection in its entirety so as to be
consistent with 30 EFR 773.13¢(a’.

J.Z(bYI3 (E) Wording is improper.

T.2{e) What is meant by "“he may reguire one (1) additional
advertisement"? After the word Ypariod" on line 7, insert the
following: "only if a protest or imguiry had been filead by a
person with a valid legal interest within the comment period for
the original advertisement'.

J3.2(F) Insert "because of significant revisions" atter the word
“reguired" on line +four, and strike the remainder of the
sentence.

3.4{c) Add a new item as follows: Hi{&) In liew of celor
coding, maps may be marked with computer generated markings to
distinguish the features noted in (1) through (5} of this
subsection. Such markings and the features they represent shall
be shown in the legend of the map."

3.4(d) Insert “"as aspplicable" between the word "information". and
the colon "i1" at the end of the subsection heading.

EXFLANATION: Present wording indicates such information will be
required whether the permittee plans t¢ include such activities
in the permit or not, i.e., augering limits, topsoil borraw
areas,

S.40d) (24) What is meant by this reguirement? What is the
purpose af this requirement? What is the federal rule
counterpart to this requirement?



T.& (R Delete this item in its entiretv. Section 14.17 covers
the matter in accordance with the comments of O8M in the May 23,
1990 Federal Register and 30 CFR 8146.927 and 817.95.

I.7(a) Reinsert the language shown as deleted. Upon
reinstatement, at the end eof that language follcowing the word
"design®, insert the follewing lanmguage “"upen a demonstration
that it is as effective in protecting the environment., public
health «nd safety as the design technigues specified in the
federal rules”.

EXPLANAT ION: (1) This additicnal languages was mandated by 0OSM’'s
comments in the I/23/90 Federal Rogister. () It is consistent
with the language of 30 CFR Bi&.71{e) (Z). (3} The EXPLANATION
for subsection 3.7(b) (&) alsoc has relevance to this
recommendation. {4) This opportunity in design approach,
without any change in design criteria, is eritical to the
industry. Engineers responsible for certifying excess spoil
dispeosal structures must be provided design flexibility, as long
as the stability criteria of federal rules are achieved, This is
particularly important in light of the recent decision of the

4. 8. Pistrict Court of Washington, D.C. regarding termination of
Jurisdiction. If the only designs accepted will be those
dictated by 0SM and state regulatory authorities, without
industry engineers having any flexibility, then the structures
should be certified by these agencies and the respongibility for
the structuwre’s long term stability must be assumed by the
desigrning agencies of the federal and state governments. {3
With this language being reinssrted, as part of the state program
amendment, we are net asking for approval of altermative designs,
only consideration! Without such language, the industry does not
have an opportunity to even submit an alternative design for
congideration. We are simply asking for that opportunity! (&)
The answer of "experimental practices” is not appropriate since
it is such an extended, complicated process. That complication
defeats the innovation, initiative and, thereby, the opportunity
for impraving the design and construction of such +ills. #Also,
it is not & state program consideration, experimental practices
is completely under the authority of 0OSM. If that (experimental
practices) is the only approach, can we submit, for consideration
of approval, the plans and designs for fills already installed
and certified, which were different from federal requirements,
But in compliance with state regulations, at the time of
canstruction, and these fills have proven to be stable, safe and
functional?




Z.740) (&1 Delete this subsection entirely.

EXFLANATION: In the S/27/90 Federal Register, 0SM found the
current section 3.7 to "be no less effective than the
carresponding Federal rules ..." and did net recommend any
changes., Thereby, any additionsal language to this subsection 3.7
is not necessary. This new language clearly provides for a
layman’'s review and approval of a registered engineer’s plans and
propesals. While the current Commissioner is & trained engineer,
there may be future Commissioners not having such training. It
is not appropriate for somecone rot registered as & professional
engineer to review and pass judgement on plans prepared by RPE s.

3.8(b) At the end of the subsection, add the following:
"Provided, however., that the Commissioner will rnotify the
permittee that such revisions or reconstructions are necessary
and shall provide a reagonable time for compliance".

S.12(a) (1) At the end of the subsecticon, insert the following:

"Where the angle of critical deformation is less than 15 degrees,
the applicant must provide supporting documentation establishing
that such lesser angle provides egual protection.”

EXPLANATION: The following language should be reinserted in this
subsection as it is not limited in 30 CFR 784.20. As proposed
the limitation restricts prudent engineering design and planning.

S.14(a) UWhat is meant by "average quality"? What will be
acceptable tests and procedures for determining average quality?
Are there counterpart federal rules regarding these activities?
Since OSM states in the S/23/90 Federal Register that coal refuse
piles not meeting the definition of coal in 30 CFR 700.5 is rmot
subject to regulation, it is accurate to conclude that any pile
not having an "average quality", as noted in this proposed
subsection, would not be regulated. Is that true?

3.14(b) {13) What is meant by "baseline water gquality'? Is it
the quality of water before the pile was ever constructed? Or,
is it the existing quality immediately prior to new activity?



Change subsectiorn 3.1&8(a){l) to read as focllows:

T.le(a) (1) The scope and level of detail for such information
shall be determined by the Commissioner in consultation with
State or Federal agencies with responsibilities for fish and
wildlife resources in the area of the operation shall be
sufficent to develep the protection and emhancement plan regquired
whder paragraph (b)) of this subsection.

3.19 Remove the phrase "or archeological sites" on line 4.

EXPLANATIONY This requirement is mnot comsistent with 30 CFR
7ol.1ll(c), 7&1.12(Ff) or 773.12. These sections of 30 CFR are
limited to publically owned parks and sites listed on the
National Register of HMistoric Places. There is not any reference
to archeclogical sites, except for federal programs only, as
contained in 30 EFR 773.12.

Change subsection J.22(Ff) (&) to read as follows:

3.22(F) (6) Restore approximate premining recharge capacity in
actordance with section 24 of the Act, provided that underground
mining operations are exempt from this reguirement.

3.22(g) Remove the following langusge "Monitoring sites shall bBe
located in the surface water bodies such as streams, lakes, and
impoundments that are potentially impacted or into which water
will be discharged at both upstream and downstream locaticons from
the dischargas".

EXPLANATION: This language is not consistent with 30 CFR 783%.14
{1}, which requires the monitoring sites to be shown on the
surface water monitoring plan, but does not mandate these be
located at specific places. In addition, the discharge
monitoring points are a mandate of the issued NFDES permit, which
are basad on the maintenance of quality of the receiving stream,
lake, or impoundment.

3.23 This section should have & subsection which would previde
for the Commissioner to simply be motified without requirement of
application, notices, advertisements, etc. when only the officers
of & permittee are changed, but there are no other changes teo the
ownership and control.



To the proposad revisions to the Dratt of 9/&8/%0 {(dated B/8/%0)

JeRT(hy Remove the newWwly proposed languags (underlined in
dratt).

EXPLANATION: The existing language was found< by 0SM, tc be
consistent with federal rule. There was no suggestion or comment
that it needed toe be changed. This new proposed addition goes
beyond ftederal law, rule, state law and rule. (S8ee attached
comments for further clarification).

3,230 (213 Is this required by federal rule? I so, what
section of 30 CFR applies to these provisions?

F.254d)  What is the definmition of “subcontractor"? Does federal
rule define "subcontractor"? Is this provision regquired by
fedaral rule? If sa, which section of 30 CFR?

S.28¢{e) Entire subsection should be deleted.

EXPLANATION: As written, the subsection literally reverses the
concept of the Applicant Violator System in that violations,
permit blocks, fines and penalties can be sold! This subsection
has no counterpart in 30 CFR 773.15(b) & {(c) or 774.17¢d) (1) (iii)
and appears tc be contrary to the findings of OSM in the May 23,
1990 Federal Register.

3.26(a) (4) Is this not already required by other secticns of
these reqgulaticns and secticn 1l of the Act?

3.27 (e} Insert the following language at the end of the
subsection:

"Provided, the Commissioner shall notify the permittee that such
revisions are necessary and shall provide a reasonable time for
compliance. The Commissioner shall approve such requested

revisions upon receipt."

EXFLANATION: 30 CFR 774.11 discusses a thorough review of the
permits and the issuance of orders, with written findings, which
mandate revisions for this purpose. While such formality is not
necessary, it is appropriate that a permittee be given notice and
& reasonable time to submit such revisicns, and such revisions
should be appraoved if reguested.




Charmge subsection 3.28(b) (2) in the follawing manner:

Z.Z8(b) (Z) Replace the word "ilife" with "term" int the first

sentence. DPelete "throughout the life of the permit" at the end
of the subsection. Insert the following language at the end of
the subsection: "Providaed, howevear, that any increaease in acreage

paermitted under cne o more Incidental Boundary Revisions, that
doeg not invelve cgal extracticn, shall not bhe subject o the
acreage limitations set out in this subsection.”

EXFLANATION: The use of IBR's for non—-extractive activities is
critical to continued compliance. The federal regulaticons do not
discuss IBR's, and as long as appropriate investigations are
conducted , as specified in the 3/23/90 Federal Register, 0O8M
finds no inconsistency with IBR's. Permit term is also more
accurate since the mid-term reviews and reneswals are literally a
reissuance of the permit at which time the appropriateness of an
IBR can be revizwed. A much needed example af this requested
change is the uphill expansicn of refuse areas.

/Eﬁ? g
To the proposed revisions toc the Draft of 9/6/%0 (dated 0.

T.28{(=) (D) MWhat is meant by this item? Is it required by
federal rule? If so, what section of 30 CFR?

| )e/5/4
Te the proposed revision to the Draft of 9/46/90 (dated 848750

3.29(b) Delete the proposed additional language as it is
contradictory to 30 CFR 785.18(d), which provides for such
variances to "be reviewed ro later than 3 years after issuance’.
I+ the proposed language is adopted, it should include the

following phrase, after the word "terminate'”: Vupcon appropriate
notica giving the permittee at least thirty (30) davs to
respond”. —

Also, this section should provide for the reverse situation
of surface mining following undergroumnd mining, dnder separate
permits, whereby the reclamation of the underground mine can be
delayed because of the progressing surface opsration.




TLa0an Following the word "government' on line three, insert
the follaowing: "or be reguired by federal or state law or

regulation as mitigaetion structures or facilities®.

EXFLANATION: The use aof structures for mitigation have been
authorized under Section 404 & 40Z permit consideraticens,
recognized by EFA and encouraged by the Wildlife Resources
Division arnd Public Lang Corporation of the DNR. The location of
these structures is usually of great emphasis sc a8 To gncaurage
public wtility. Thereby, that siting is wusually dictated by a
state agency. When that occurs, it should te recognized by Dek
in this section of the regulations.

I.30(e)  Why are municipalities, leocal public service districts,
soil conservaticon districts, etz. exgluded?

f/s?/fﬁ

/
To the proposed revisions tc the Draft of 2/6/90 (dated 87E7§ETZ

F.31(by Delete subsection in its entirety.

The changes are not consistent with federal law or regulations
nar the WY Act or regulations. The entire language of this
subgection is duplicated from the NWF, =t. al. agreement document
and should not be a formal part of the regulations. Most
particularly, the Commissioner should not be bound by the
administrative activities of surrocunding states in waiting for &
response (paragraph S) to an ownership and control inguiry. That
simply duplicates the national AVS system, and is an unnecessary
delay to permit issuance. Also, see comments attached for this
subsection and subsection {(c).

.31 (=) Including “application for renewal' is contrary to
section 19 of the WY Energy Acht, since the burden of proof is
with opponents to the successive renswal of the permit.

3.33(b) What is meant by "viclatiens review criteria"? Is there
a federal rule counterpart to this term?



4,1¢a) (1) (i) At the end of the subsection, after the wordg
"spoil',y insert the following language ",for which design

criteria nas been approved and, on an active opegration, is
outside the perimeter of the coal and/or spoil ares; and,”

EXPLANATION: This language will clarify that roads used for coal
and spoil haulage within the operational pit/area of the permit
arg nct primary roads. These ftype roads are constantly changing
ag the pperation projresses and are not used for amy lengith of
time. Thereby, these typs roads should rmot be considered
"primary roads’. This clarifying lamguage is consistent with the
description of primary rocads regquiring certification pursuant to
30 CFR 780.37. It is alsoc consistent with the definition of
Yroads® im 30 LFR 701.5 and section 2Z.40 of these regulations
which state, in part, "... dees not include ramps and routes of
travel within the immediate mining area or within spoil ar coal
mine waste disposal areas." If the definiticn remains unchanged,
as propased, is it true that im order to be classifiad as
"mrimary", a road must meet both standards set forth in
4,1ta¥y (13 {i) and (ii}~7

4.24a) (&) After the word "line" on line 1, ingert the following
language: "or offset baselines".

4.3(a) (2) Delete this subsection in its entirety or change the
language to be comsigtent with 30 CFR 780.37(a) (2},

EXPLANATICON: 30 CFR 780.37 (&) (2) reguires such plans and
gdrawings for reoads located in the stream chamnnel, not crossings!

4.5 Are these extensive requirements for infreguently used
access roads mandated by federal rule? If so, what section of 30
CER?

4.7(a2 {2 Is the phrase "wherever necessary' a Jjudgement to be
made by the designing engineer? Will it be accepted by the
regulatory agency?




4,8{b) The regquirgments of this subsectiom should be changed to
be consistemt with the provisions of 30 CFR 814.1350/817.130/
Bia, 151/817.101.

4.10(e) (1} Should be deleted in its entirety and replaced with
the language of 30 CFR 8146.1800f) (35) and 817.150(F) (37,

4,11(ay{(l) Delete words "gqualified registered professional" on
lines 3-4, raeplace with "licensed". This is consistent with
existing West Virginia law and practice regarding land surveyors
gqualified to perform the tasks described.

4.11(a){5) The design precipitation event should be changed to
he consistent with subsection 4.7 of these regulations. Alsg, it
is inconsistent with the reguirements of 30 CFR 816.151(d) (1) and
B17.151(d) (1),

4,12(a) After the word "facilities", omn line 3, insert the
phirase “which are under the control of the permittee’.

EXPLANATION: It is impossible for & permittee to control the
operation of support facilities over which the permittee has no
cantrol. This is consistent with 30 CFR 814.180 / 816.181/
Bi7.180 / 817.181.

4.13 0On lirme 1, delete the word "all" soc as not to include
infregquently used access roads.

On line 8, remove the phrase "approved registered
professional® and replace with "licensed" so as to be consistent
with WY law and practices.

Delete the last two senterces as these are inconsistent with
the defimition of *roads" ags set forth im 30 CFR 701.5 and
section 2.40 of these regulations: inconsistent with the
defintion of "primary roads" set forth in 30 CFR 816.130 and
817.150, as well as section 4.1(a) (1) (i) & (ii). These two
sentences are also inconsistent with 30 CFR 780.37{(b) and
784.24(b}.

Is it accurate to interpret the language of the current
definition as providing for the acceptance of "as-built' plans as
a supplement to the certification of roads? If so, why are these
not provided for in the proposed definition?

(A




S.20a Delete the phrase "including roads' from lins 3.

EXFPLANATION: The inclusicn af this phrase is imconsistent with
IO CFR 814,131 (d) (&) amd 817.131({d) (&) which authorize the
crossing of streams with certain structures without a specific
finding. Also, the only change required by 0SM in the May 23,
1990 Federal Register is the additional language regarding water

guality standards. That adodressed the only excepition to 08SM's
finding that this section was "identigal to ... 30 CFR Bi&.TS7 and
B17.57. ) _

S.4({b) (3 Insert the word "applicable'" before "state and federal

water guality standards".

S.4({b)(4) Dpes the language of this subsection permit the same
design flexibility as provided for in 30 CFR Bl&.4& () {iiiy (A7

5.4(b)(10) At the beginning of the subsecticn, add the fellowing
language: *An impoundment meeting the size gr criteria of I0 CFR
77.2146 and"

EXPLANATION: This is consistent with 30 CFR 814.4%(a) (3) and
g17.4%9(&) (3).

S5.4(d) (1) At the beginning of the subsection, add ths following
language: "Except for temporary gediment control structures
approved as part of the permit".

EXFLANATION: As the time requirement for certification in this
regqulation is not consistent with 30 CFR 780.25, providing that
temporary sediment contrel structures do not have to be
certified "prior to any surface mining activity® makes compliance
with this rule pessible. While the proposed provisions of this
section are appropriate for permanent drainege controel
certificaticn, the installatiaom of certain types of such
permanent contrel is impossible until mining is completed.
Temporary drainage control is an interim sclution o this
problem. However, as written, this section will be impossible to
comply with in many situations.

S5.4(@) After the word "structures”, insert the following
language: "meeting the criteria of 30 CFR 77.214" so as to be
cansistent with 30 CFR Blé.4%.




Z.4(e) (L3 4{B) insert the follcowing language between the words
tenginesr! and Yshall®' on line 2: "or licemnsed land survevor'.

EXPLANATION: 30 CFR 8146.4%(a) (l0)(ii) and B817.49(a) (107 (ii)
provide that surveyors, 35 well as engineers, can complete the
certified report.

S.4(h) Delete the phrase "mor less than two (2) years before
fimal bond releasge" on linas 3 and 4.

EXFLANATION: This language i3 not consistent with 30 CFR
816,446k (T and B17.4&<(b) (S).

S5.4{h){(2) At the beglinning of the subsection, insetrt the phrase
Hinless otherwise approaved in the reglamation planm™ 80 as to be
consistent with 30 CFR B14&.4% and 817.49, as well as section 3.5
of these rules.

5.5(c)y At the end of the subsection add the $slloawing language:!
‘provided, however, this shall not apply to impoundments left in
place purusuant to Chapter 19, Article 25, Section 2 of the Code
of West Virginia".

&.8(a) Reinsert the delet®d language.

EXPLANATION: Sinmce one-half mile has been established as the
limit for survey notice, removing the language im guestion is not
conslstent with 30 CFR 8l6.62(c) and B17.462(c) as these
subsections require that structures "that could reasonably be
affected by the blasting" be surveyved to determine preblasting
cendition. Remaval of the language is contradictory to the
expressed intent of these subsections. In addition, surveyving
structures beyeond one-half mile from the "blasting” site will
cause unnecessary concern and alarm of those resldents.




&H.8((x) (&) Add a new subsecticon, as follows:

H£.8 (a) &) In the event residents or cwners of manmade dwellings
ware notified, in accordance with paragraph (a) of this sectiaom.,
as a tregult of 3 previous permit applicaticn by the same
prarator, it will not be necessary to rencotify those residents of
a preblast survey on subseguent applicatiam which are within one-
half mile of those residents.

&£.8(a) (7 Add & new subsection, as follows:

&.B{a) {7} Any perscn who, after verified notkice, refuses entrvy
to pruoperty for purposes of conducting a survey pursuant to
subsection (a)(2) of this section, shall waive any right to
damage claims whicgh use pre-iblasting conditions as a basis for
such damage.

11.1 (a) Delete the underlined language which has been added to
the proposed rule and replace it with the following lamnguage:
"the life of the permit or any rencwal thereof and the liability
period necessary to complete all reclamation operations under
Chapter 226, Article 3 of the Code of West Virginia"

EXFLANATION: This change makes the language consistent with 30
CFR BOO.&60 ¢th). In addition, as proposed the term "reclamation
obligations" is not defined in state or federal statute or
regulation.

To the draft filed 9/10/%0, and /37/‘37 v
Ta the proposed revisions toc the Dratt of 9/&6/90 {(date878/%0)

12.2(c) (4) Delete this subsection irm its entirety.

EXPLANATION: This new language containg the phrase
“Notwithstanding any octher provisions ...of the Act', which
indicates that this rule simply diregards existing state statute
and the provisions it establishes for bond reduction and release.
This proposed language arbitrarily igrnores the fact that numerous
permits have been approved by DoE, pursuant to the provisions of
existing law and regulations in effect at the time of issuance.
It ignores the fact that permits have been operated in compliance
with those laws and regulations. Most importantly, thase permits
have been operated pursuant to the provisions cof Chapter 224,
Article 3, Segtion 23 of the Code of West Virginia with the




o

reascnable expectation that since the statuts is in effect,
reclamation coculd be achieved by insuring that untreated post
mining water discharges were as good as or better than what was
there before mining. These permittes now find themselves in a
situatison where the reguirements for +inal releasse have besn
suddenly changed by these propossd rules, despite the fact that
22Z2A~3-23 remains valid. And, this rule is proposed without amy
request o interest from the federal Office of Surface Mining.
There is no fecderal law or rule similar to this proposal.

Nzither doss this new provision re-mgrize the provisions of
the state’s water guality regulations, under which the standards
for coal permits are established. In September of 1989, rules
were promulgated, by DoE, whigh stated that bond forfeited sites
would have reclamation defined to include water guality. That
provision was to take effect for any permits revoked and bonds
forfeited after December 15, 198%. This new proposal diskegards
such a prospective approach and will apply the mew water guality
standards retroactively to dates uncertain, as it relates to the
time such permits were operated. There have bgen hundreds of
permits issued and completed in compliance with all laws and
regulations in effect at time of issuance and during operation,
which had to equal or improve the guality of existing water or
the bond was never have been released. Now, with this change,
the bond will never be releassed even though these operations have
improved the gquality of existing water.

This proposal disregards ather sections of the state Act and
these regulations pertaining to the establishment of background
water gquality prior to beginning mining. For the past eighteen
vears every parmit application has had to have water guality
analyses performed prior to mining to indicate the status of
discharges frem proposed mining areas, as well as the existing
quality of receiving streams. For the past ten years, that
background water information has become extremely sophisticated
and comprehensive. The findings of these investigations were
intended to serve as the basis of comparison for the guality of
water that had to be achieved upon completion of miming. Since
this proposal ignores the findings of any background water
guality investigation and establishes effluent limitations and
water quality standards as the goal to achieve, the Act and these
regulations, at section 3.22(b)%{(c), must be amended to terminmate
the reguirement for perfocrming such background water quality
investigations. The cumulative hydreligic impact analysis (CHIA)
and probable hydrologic consequence (PHC) review can be performed
using these effluent limitations and water guality standards as
the presumed impact, thus no investigaetion that would result in
other gqualitative findings is necessary, if this proposal is
accepted.

Even though the recent decision of the D.C. Circuit Court
regarding the termination of jwisdiction is still in a pending
appeal status, the impact of Judge Flannery’'s ruling must be
assessed using this proposal as a revised stanmdard for
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accomplishmant of reclamtion. FPreliminary interpretations
indicate that any permit, anywhere, mined at anyiime in the past
would be subject to recall using this new defimnition. The impact
on the indusiry and the agencies, both federal and state, is
unprecaedented and endlessly indeterminate. While the decision is
cantrary to that desired by the industry and agencies, that
decision is net the congsern im this matter. Rather, 1t is the
state’'s adiustment of tha definition in this preopesal that cavses
the targst to drop out of sight!

While this preaposzl brings drastic changes 0 the water
guality objective of reclamation, it is a worthy concept.
However, when applied ratroactively, in the sense of impacting
mining operations which were conducted under & different set of
standards, it is economically and, in some cases, technologically
impossible to achieve effluent limitations and water quality
sitandards. Many of the sites did not meet these standards before
apy mining was conducted. The devastating impact of this
prapesal can be verifisd by 08M and DoE’'s very cwn Abandoned
Mined Land {(AML) program and its lack of emphasis on water
guality. The agencies administer the AML program, using money
paid totally by the industry as a tax on current production, to
correct problems from past mining practices. That praogram has
spent hundreds of millions of deollars reclaiming old mining
zites. However, no emphasis has been placed om guality of water
{rom these sites. It does not even have to meet what the
background water quality investigations or presumptions were,
much less effluent limitations or water guality standards. While
DcE proposes that the industry, on sites mined under different
rules, suddenly meet these stamdards, their very own AML program
dogs not have the same reguirements! The bond forfeiture program
now includes such considerations, but it is tied to background by
simple fact that it does not mention water guality standards or
effluent limitaticns as an objective. But that was a prospective
program, not started umtil December 15, 1989.

What is the definmition of "chemical treatment”? Does it
include the use of flocculernt? Doems it include wetlands? These
proposals are also contradictory to section 14.7 of these
regulations which uses "hydrologic balance" as the basis for
discharge guality. "Hydrologic balance" recognizes the gquality
of premining discharges and receiving streams.

These proposals are arbitrary, capricious and totally ignore
edisting state and foderal law and regulations.




12.2(g Add @ mew section to reac as follows:

12.2¢g) Notwithstanding any other pravisions of this section,
these regulations , or the Act, a permittee may apply for release

of bonds posted in accordance with Section 1i(a)(2) of the Act
and section 11.8 of these regulations. Eazch increment shall be
considered, for purpeses of this subsectian, as a separate permit

pursuant to the requirements of section 1Z.2 of these

regulations. . — - S

EXFLANATION: This gproposal is comsistent with several other
appraved state programs which authorize and recognize the releases
of bonds provided en an ipcremental methed, i.2. section 1501:13-
703 of the State of Ohic regulations. Alsag, there is no
prohibition of this release procedure in either federal or state
law and regulation.

To the proposed revisions to the Draft of 2/&6/70 (dated 10/8/%0)

12,4(d) (2) Delete the newly added phrase "Notwithstanding
efforts by the Commissioner® and delete the word “shall' on line
two and insert the word "“"may".

EXFLANATION: As opposed to a mandatory reguirement, this section
should be flexible so as to include considerations for wesather,
and other conditions over which the Commissioner has no control
and which would serve to delay the initiaticn of physical work.Ilt
should also provide recognition of delays invelved in the legal
procedures leading to collection to insure that a purposeful
delay, by the bonding or mining company, would not cause a
mandatory shift of liability $rom them to the Bpecial Reclamaticn
Fund. In addition, collection efforts should not terminate if
dnable to collect after 180 days. There is rnot & federal
regulation similar to this which precludes 0SM from having any
cancern with the reguirements.

1Z3.1 - 13.9 Delete these sections in their entirety and replace
with the language of 30 CFR Part 772.

13.1 = 13.9 I the proposal to insert 30 CFR Part 772, in its
sntirety, is not accepted, then the language of these sections
should be changed to provide for three categories of prospecting
approvals, which requirements will be reflective of the varvying
degrees of complexity and purpose. {See the EXPLANATION +for
section 2.94. in these comments.)




13.1(z) (&)
153, 244> ft the end of gach subsection, inszsert the following
language: “idemtified within the proposed prospecting araa’.

EXPLANATIGCN: This language is8 consistent with 30 CFR
772,120 (F) .

14.3 After the word "supplies" on line &, insert the fellowing
language: "in accordance with Bechicn 24 of hhe Act", so as to
be comsistent with 30 CFR 780.21(e2) and 8l&.41i (R,

14,.80a) (2Y (EY (idi) Deilete the words 'so as” on line 4, insert
the words "if necessary's; and, insert the following language at
the end of the subsection, 'grovided that this material may be
included in the computation of the 20% non-durable material i
shown hot to affect Fill stability®.

EXFLAMATION: This ig an engineering consideration which must be
addressed by the permittee in compliance with the cbiective of
achieving the reguired static safety factor and preventing any
chance of clegging the underdrain, The means of achieving those
objectives is not appropriately dictated by agemecy rules. This
ig comsistent with 30 CFR B1lé.73¢(b), 817.73(b) and =mectian
14.14(g3 (1) (A} of these regulations.

l4.8(a) (5) Delete the words "prohibited unless" on line 5,
ingert iIn its place the following: “approved atter".

EXPLANATION: This is consistent with 30 CFR 814,107(d) and
B17.107(d).

i4.9{b) (1) Remove the word "collectively’ on line 5, so as to be
consistent with 30 CFR B819.15(b) (1),

14,11 Delete the section in its entirety and insert the
provisions of 30 CFR 8146.1%1 and 817.131.
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14,14 () In accordance with the statement of (U8SM contaimed in
the May 23, 1990 Federal Register, at finding 14.14(b), is this
the section which initiates the no-cost reclamation program?

14.14(m) (3) Delete2 this subsection in its entirety and imngsert
the provisions of 30 CFR 814.71(e){3) and B1l7.71 () (3,

14,142 (8)
14.14(+) (5
12.14(g) (&) Delete proposed language 5o as to bz consistent with

F0 CFR Bl&.71 and 817.71.

i4,.14(+) (8 Delete the second and third sentences and insert the
provisions of 30 LCFR B8l&.71(a) (3 and B817.71(e) (3.

14.148(g) (1) (B) While the phrase "will mot degrade to soil
material' is consistent with 30 CFR Bl&.73 (k) and 817.73(b), it
emphasizes the importance of defining "soil material”" as proposed
at section 2.114 of these comments,

14.14(g) (3) Delete the subssction in its entirety and insert the
provisions of 30 CFR 814.71(e) (3) and 817.71 (a2} (X).

14.14(g)(11) Remove this subsection in its entirety as no
gimilar provision or requirement is found in federal rules.

There is no definition of "significant non-compliance" in these
rules or the federal rules. Alse, this subsection uses the
language “notwithstanding and in addition to any other provisions
cf...the Act", which is arbitrary and capricious expansion of
authority.

14,14(g) (12) What is the purpose of this change? What federal
rule is similar to this proposal?




14.15(d) After the word "inciuding” or ling 3, ingsert the
tollowing language: "multiple seam operations and".

EXFLANATION: There is no federal rule relating to the
backtilling and regrading of cperations mininmg multiple ssams,
which create mere than cne bench. The naturs cof such operations
mandates they be addressed im a manner different than the strict
time/distance requirements established for one-bench contour
pgerations in section 14,13 (1) (2) (3).

14,16y Why is this subsectich specific with & date of 2/4/87
ag it relates to "remininmg"? Is the intent to limit “remining"
operations? Is this date specified in law or is it simply the
date suech legislation was passed”?

13.Z2¢(b) Delete the newly proposed language on line 5 & 4.

EXFLANATION: In the May 23, 199C Federal Register, 0OSM found
this exristing section '"mo less effective tham 30 CFR 817.100¢
(fimding 13.2b). What is the purpose of accelerating the
imitiation of reclamation on an underground mining site? The
existing language was developed with the characteristics and
problems usually incurred with the closing an underground
ogperation in mind.

i6.2(c) See attached comments. And, at the end of the
subsection, add the following laguage: '"FProvided that any persaon

who, after verified notice and reguest teo conduct & premining
survey of their propaerty anrd facilities by the applicant, refuses

entry to said property, shall waive any right to damage claims
which use premining conditions as a basgis for such damage.'

20.5(a) Reinsert the following language: ‘"issuance of a notice
of" so as to be consistent with 30 CFR 845.15(a).

20.3(a) Reinsert the proposed deleted language regarding
assessment of civil penalties of less than one thousand dellars
($1,000), as it is consistent with the provisions of 30 CFR
B435.12.

N
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20.6(d) What is the origin or basis for the proposed additional
language™ Does it have & basis in federal rule? If so, what is
the section? Is this not an coverextension of avthority being
grantad to persons without standing?

Z20.7 (b (7-8B) Delete "A vioclation with a seriousness of rating of
7 or higher shall be a cessation order.®

EXPLANATIOM: There is no counterpart rule in 30 CFR regarding a
cessation order being issued based on a subjective prediction
and/cr cpinion that a violation "can rsasonably be expected to
result in significant imminent environmental harm or create an
imminent danger to the health and safety of the public"., Do not
have to deliver the assessment notices for 30 davs.

To the propeosed revisions to Draft of 9/6/90 (dated 10/8/%90)

22.F(p? After the waord "vertical" on line 8, inssrt the
following language: ‘'except when placed behind a slurry
impoundment embankment structure congtructed by the downstream
technigue for sbandonment purposes and'.

22.3 (d) Change to read as 30 CFR 817.83(c) by adding the
following: “All vegetative and organic materials shall be removed
from the disposal area sorior to the placement of refuse material.
Topsoil shall be removed, segregated, and stored or redistributed
in accordance with Subsecticn 14.3 of these regulations. i¢f
approved by the Commissioner, organic materizl may be used as
mulch, or may be included in the topsail tae control erosion,
promote growth of vegetation, or increase the moisture retention
of the sail.

To the proposed charges to the draft of 9/10/90 (dated 10/8/90)

22.7(a Change the subsection to read consistent with the
provisions of 30 CFR B17.83(d) (1),
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Mr. Stephen C. Keen. Director
Division of Mines and Minerals Divtsion of Mines and Minardy
West Virginia Department of Energy
1615 Washington Street, East
Charleston. West Virginia 25311

Re: West Virginia Department of Energy - Proposed legislative regulations for West
Virginia Surface Mining and Reclamation

Dear Mr. Keen:

Pocahontas Land Corporation offers the following written comments relative to
the proposed regulations filed on September 6. 1990, and subsequent changes dated
October 8. 1990. It is the purpose of these comments to seek clarification of the
intent of these proposed regulations.

Section 2.835 - This proposed regulation defines ownership and control in
Para%raph (a)(3) as a person who directly or indirectly determines the manner in
which an applicant. operator or other entity conducts surface mining operations,
and. further in Paragraph (b)(6) presumes a relationship of ownership or control if
an entity has authority to determine the manner in which a person or other persons
conducts a surface mining operation. These definitions as submitted do provide
concern o any landowner/lessor because of the broad ambiguity of this definition.

The standard coal mining lease provides that the landowner/lessor has the right
to approve the projected mining plans of the lessee. and in many instances the
lessee is not the operator nor the applicant for a permit. These mining plans are
not as detailed as the mining plans the operator submits to the Department of Energy
with its permit application. These mining plans are approved to maximum recovery of
reserves. This standard lease clause is used to allow a landowner/lessor to protect
itself against waste being committed on its property., It is a common law right that
a landowner/lessor be protected from a lessee committing waste thereby diminishing
the value of the leasehold. A landowner/lessor does not control the day-to-day
mining operations by simply having the right to approve these mining plans.
Generally all leases provide that the operator or lessor 1s acting on its own behalf
and not an agent for the lessor and that it will comply with all state and federal
laws applicable to mining.

=S 10, O
SOUTHERN Thoroughbred
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In the meeting of October 12. 1990. with the West Virginia Coal Association and
West Virginia Mining and Reclamation Association. vou stated that the intent of
regulations was to exclude a landowner/iessor where there was an arm’s length
transaction whereby the landowner/lessor only receives a royaity for the coal mined.
You further stated the intent of the regulations is to include those
landowners/lessors who have the right to purchase or to sell the coal that is mined.
The test for ownership and control should revolve around the ownership of the coal
when severed by mining. However. the regulations contain no language to clearly
show that this is the intent and, therefore., are subject to numerous
interpretations. The representative from OSM. for example. stated that requirement
for submission of mining plans should be excluded from leases to avoid the question
of ownership and control. This clearly shows misinterpretation of the regulatory
mtert.

The standard mining lease also provides the landowner/lessor has the right to
inspect operations to insure maximum recovery of coal reserves and also provides
language whereby the lessee covenants to mine coal in the most effectual,
workmanlike and proper manner according to approved suitable methods of modemn
mining. Again. this is language to protect the landowner/lessor from waste, There
are numerous examples of landowners/lessors losing thousands of tons of reserves
because operators would high-grade a coal seam or even suspend mining where the
production costs would be increased due to geology of the seam. Without strong
language in a coal mining lease, valuable reserves would be lost resulting in not
only a loss of income to the landowner/lessor but also the state and federal
governments in taxes that would be paid on this coal and the loss of energy and jobs
to the population of this country, Therefore. more specific language should be
included in this section to clearly show the intent ofP the regulation and avoid
future litigation over misinterpretation of this section.

Section 3.25(b) - It is obvious from this language that the Department of
Energy 15 seeking to make those operators who have delinquent penalties and unpaid
reclamation fees responsible for all of their outstanding violations or they will be
blocked from ever receiving a permit. A new purchaser of such an operation that has
violations must correct those violations but knows before closing the transaction of
the liability. However. once again the definition of ownersﬁip and control in
Section 2.835 comes into play. Certainly. if the intent of the regulation is that a
landowner/lessor having oniy a royalty interest in an arm’s length coal mining lease
shall not be held accountable for the acts of an unscrupulous operator or not be
blocked from having any of its other properties permitted. then the definition of
ownership and control in Section 2.835 must be further clarified.

Section 5.5 - Sediment control structures that are in place after final bond
release that become the responsibility of the landowner to inspect and maintain in a
safe condition places an undue burden on a landowner. This section appears to be in
direct conflict with Section 8.1 whereby regulations seek to achieve the enhancement
of fish and wildlife. With the cooperation of the Department of Energv four years
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ago. some sediment control ponds were not removed in order to provide habitat for
fish and wildlife. These sediment ponds are excavated and there Is no built-up dam
or dike to contain large impoundments of water nor are they constructed in stream
beds within the meaning of the West Virginia Dam Control Act. There is no
difference in these sediment control ponds and the farm ponds exclused under West
Virginia Code §20-5D-3(e). These sediment control ponds are left only after they
have been inspected and designated as a benefit to wildlife by the West Virginia
Department of Energy and as having no potential to cause loss of human life in the
event of embankment failure. The West Virginia Legislature, in West Virginia Code
§19-25-3. provides that a landowner cannot be held liable for any injuries arising
out of the public’s use of these sediment ponds designated for wildlife enhancement
for which there is no charge. Therefore. the Department of Energy should closely
scrutinize its conflicting regulations if its goal is to provide for fish and
wildlife propogation after reclamation has occurred and the bond released. Unless
landowners/lessors are relieved of the responsibility of this regulation,
landowners/lessors will have no other choice but to have these sediment control
ponds removed even though the removal will cause a detrimental effect on wildlife.

I appreciate the opportunity to submit these comments. and if you have any
further questions or need additional information, please feel free to contacl me.

Very truly yours.

&5t E Mags.

Ernest F. Hays. II
General Land and Tax Attorney

EFH.II:mm
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October 10, 18980

Mr. Stephen C. EKeen, Director
Division of Mines & Minerals

WV Department of Energy

1615 Washington Street, BEast
Charleston, West Virginia 25311

Dear Director Keen:

I am pleased to appear before the Department of Energy
today on behalf of the 350 member companies of the
Association, a&s well as those companies which are members of
the WV Coal Association. Today's testimony will be
incorporated into our written comments which will be

. submitted to you on Friday, October 12, 1990.

While these comments are specifically directed to the
proposed regulations received con September 10, 1890, the
Associations feel strongly that review and discussion of
these issues must continue beyond todayv. Many of the matters
addressed in these proposals, as well as existing
regulations, are so complex and technically oriented that a
short verbal discussion or hearing is not adeguate to insure
their practical effectiveness, from either an enforcement
standpoint or an industry perspective., Justification and
proof of reliability for practices being currently used in
the mining industry are on going among member companies’
operations. Each day brings new evidence that successful
coal mining anéd effective environmental protection are only
possible when the text of regulations is tailored to such
proven practices, as oppesed to attempting the reverse --
making operations fit the words!
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In the text of our recommendations and comments you will
find a number of questions regarding the basis for specific
changes to the regulations. We feel answers to such
inguiries are deserved and important. We have alsc included

recommended language changes for some proposed or existing
rules.

Should you have any questions regarding these comments,
please do not hesitate to notify me immediately.

Respectfully submitted,

G

Benjamin C. Greene
President

attachments




